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Decision After Trial

Trial in the above captioned matter took placeJone 7, 2011 in the Court of Common

Pleas, New Castle County, State of Delaware. Fafigithe receipt of documentary evidehce

! The court received into evidence the following items: joirftilesik #1 (Short Form Proposal dated 12/10/2007,
“Contract”); joint exhibit #2 (Construction Sequence date®9/2008): joint exhibit #3 (2 revised Construction
Sequence date 2/28/2008); joint exhibit #4 (Fax from Michaah&n to Dominick Paoli dated 2/21/2008); joint
exhibit #5 (&' Revised Construction Sequence dated 2/12/2008); joiribie#6 (New Castle County Plumbing
Permit approved 10/26/2006); joint exhibit #7 (Sanit8aswer Inside Drop Manhole Detail issued 12/12/2006);
joint exhibit #8 (Equipment Quote from Icon Equipmentstibutors Inc. dated 1/28/2008); joint exhibit #9
(Photographs (A-J) of Frunzi Property and Worksite)edsé exhibit #10 (Letter from Art Lane to Paoli Services
dated 2/14/2008); defense exhibit #11 (Complairitane v. Paoli Services, Inc., C.A. No. 2008-09-103); defense
exhibit #12 (Morris James LLP Invoice fbanev. Paoli Services, Inc.); joint exhibit #13 (Brandywine Construction
Company Inc. Invoice dated 4/8/2008); defense exhibit #1mifBary of Cost Incurred); joint exhibit #15 (Lines
and Grades Plan for 2619 Old County Road); joint ekhibb (Work Order No. 2577); joint exhibit #17 (Work
Order No. 2576); joint exhibit #18(Work Order No. 837
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sworn testimon$; and closing statements filed by the partiesGbart reserved decision. This is
the Court’s Final Decision and Order.

l. Procedural Posture

This Court has jurisdiction to decide this matterguant to 10 Del. C. §1322.
A. Complaint

The Complaint alleges that Defendants Richard Qun&r and Megan E. Frunzi
(“Frunzi’'s”) contracted to hire Paoli Services, liftPaoli”) to install a residential sanitary sewer
line on their properfy Paoli alleges that per the contract they wererasponsible for any
unforeseen or undisclosed conditions encountereidigithe execution of their contrdcPaoli
alleges that during the course of performing urtlercontract Paoli encountered a high water
table which was both unforeseen and undiscfosedoli alleges that they informed Frunzi's
about the extra cost associated with this condiind that the Frunzi's agreed to pay the cost
associated with these conditiBnBaoli alleges that Frunzi's failed to pay for therk performed
under the contrattPaoli request this Court awards damages in rif@uat of $21,062.05, plus
interest, cost and attorney’s fees as permittethéyontract for breach theréof
B. Answer

Richard G. Frunzi (“Richard”) admits that he hirfédoli to install a residential sanitary
sewer line on their property by a contract dateccebeber 10, 2007. Richard alleges the

performance of the work under the contract was e¢ophrsuant to specific directions and

2 Dominick Paoli (for the Plaintiff), Luigi Barlotti (fothe Plaintiff), Richard Frunzi (for the defense), andhJoh
Everhart (for the defense)

3 Complaint at 3.

* Complaint at 4.

® Complaint at 3 (sic).

® Complaint at 74 (sic).

" Complaint at 5

8 Complaint at 2.



drawings given to Paoli by RichardRichard denies that he did not disclose the higter table.
Richard alleges that he informed Paoli of the limeabf the water table and the depth with which
the sanitary sewer line should be instdffe®ichard denies that Paoli failed to complete st va
majority of the work contracted for and furtheregiés that Paoli left the work site in shambles
Richard alleges by leaving the work site in shamifeoli caused a “cave-in” on the adjoining
owner’s property. Richard denies that he agreegdap the extra cost associated with the
excavating near the high water table. Richard dethat he signed any change order for the
extra cost associated with excavating near the kgter table. Richard alleges that Paoli
breached the contract by failing to perform the kvoontracted for. This breach caused the
Frunzi’s to incur further expenses.

The Frunzi's assert two affirmative defen$edhe first is that Paoli failed to state a
claim upon which relief could be granted with regpge Megan E. Frunzi who was not a party to
the contract. The second claim is that Paoli isdshbecause of the defective nature of his work,
by Paoli’s failure to timely perform work under thentract, and other repeated breaches of the
contract by Paoli.

C. Counter Claim

Richard admits he entered into a contract on ouaBecember 10, 2007 with Paoli to
perform work under the contract for the sum of 800, Richard alleges that before entering
into the contract he informed Dominick Paoli, “Damnak”, owner of Paoli Services, Inc., about

the high water table on the Frunzi's property ahd beed for the sanitary sewer line to be

® Answer and Counterclaim at 3.

10 Answer and Counterclaim at 4.

1 Answer and Counterclaim at §3(sic)
12 Answer and Counterclaim at 2.



installed with a one-eight (1/8) inch fall per famt minimize intrusion into the water table
Richard alleges he provided Dominick with a dethiteawing provided to him by New Castle
County which showed the location of the approvedesdine and tie-in to the manhole in the
street. Richard alleges that Dominick was awarthefhigh water table because of his previous
work in the area and alleges that Dominick saidMoglld be able to take care of any issues
concerning the high water table if they ardsRichard alleges that Dominick informed him the
only additional charges that would be billed to hirare for rental fees for additional pumps if
Paoli’'s pumps were insufficient to remove the wakat might be encountered. Richard alleges
that Paoli damaged a storm drain under their ptgpand caused a cave-in on the adjoining
neighbor’s property. Richard states that he had to hire a new comiraotfinish the job at a
cost of $19,251.58 allegedly because of the mess left behind by Paftdir failing to fully
perform under the contract. Richard alleges thatbse of the damages caused by Paoli to his
neighbor’s property he incurred attorney’s feesdédend against an action by the adjoining
neighbor. Richard also alleges that he was unabdbtain a certificate of occupancy because the
sanitary line was not installed and therefore loaiired damages in the way of rent and storage
fees.

Richard includes two counts in his counter cfdiriThe first count is that Paoli breached
the contract by failing to perform the work conteat for and caused significant damages to
Richard by the defective work performed. The secomaht is that Paoli was negligent in that
Paoli failed to exercise reasonable and diligene da executing the work on the Frunzi's

property. Specifically, Richard states that Paailied to follow the sequence of the construction

13 Counterclaim at {4.
14 Counterclaim at 5.
15 Counterclaim at 8.
18 Counterclaim at 9.
17 Answer and Counterclaim at 5.



as set forth in the contract, ignored the inforovaprovided by Richard, failed to investigate and
determine the location of the storm drain that dashaged in the excavation, failed to properly
shore the sides of the ditch thereby cause thes smeollapse, failed to follow the approved
plans, and failed to perform the work accordingridustry standards. For both the first and
second count Richard is seeking damages in the @n$i4,416.13 as Paoli was the direct and
proximate cause of the damages.

D. Answer to Counter Claim

Paoli admits that they entered into a contract whign Frunzi's for the installation of a
sanitary sewer line. Paoli admits that they weseuwlsions as to the location of the residential
sanitary sewer line, but denies there was any sison as to a high water talflePaoli admits
the work was to be completed in a timely manner ther contracf. The Contract does not
indicate what a timely manner is or any time afidw long the work will tak®. Paoli denies
that it was negligent in the supervision of it eay@es. Paoli admits that it caused damage to a
storm drain, and caused a cave-in of the adjoingighbor’s property. Paoli denies that Frunzi’s
needed to hire a new contractor to complete thstoaction. Paoli further denies breaching the
contract with the Frunzi’'s and denies performing work negligently.

Paoli asserts several affirmative defefse$he first is that Frunzi's failed to state a
claim upon which relief can be granted. The secmdugh the fifth affirmative defenses are
that Frunzi’'s damages are barred in whole or pacabse: of their own breach of contract; of
their own negligence; of the statute of limitatipi$ the doctrines of waiver, acquiesces and

estoppels.

18Answer to Counterclaim at 4.
19 Answer to Counterclaim at 6.
2 See joint exhibit #1.

2! Answer to Counterclaim at 2.



[. Statement of the Facts

Based upon the documentary evidence and swormtasyi the Court has determined the
following are the relevant facts as they pertaithts civil action.

Dominick Paoli (“Dominick”) is the owner of Paole8/ices Inc., and Paoli Services has
been in been doing excavation site work and strattoncrete for the past twelve (12) years.
Dominick has 15 years personal experience in ffue tf business. Luigi Barlotti (“Luigi”) was
the foreman on the Frunzi construction site, anergaw the day to day work on the job site.
Luigi has worked for Paoli Services, Inc. for teiD) years, and has been a foreman for Paoli
Services, Inc. for the last nine (9) years.

Richard Frunzi (“Richard”) is self employed, whgsemary business is in the area of
large scare museum exhibits. On the instant coctgtrujob Richard was the acting general
contractor and designer on this project. Richagpist experience related to the construction
industry was when he and neighbors as part of ia association installed nine (9) residential
sanitary sewer lines under the supervision of anked plumber in the Melody Meadows
Development. Mr. Frunzi also has experience in ¢bastruction industry when he was an
assistant surveyor laying out Vine St. to the SthllfExpressway in Philadelphia. In addition,
Richard was a Bobcat sales representative. It wasBobcat sales representative that Dominick
and Richard first met.

Richard was in the process of building his resideris order for Richard to obtain the
required certificate of occupation, “CO,” he neededhave a sanitary sewer line installed.
Richard applied for a plumbing permit on Octobey 2@06. In preparation to install the sanitary
sewer line Richard therefore contacted New Castan@/ to determine where his residential

sanitary sewer line would connect to the countyitagnsewer line. At some point during this



initial process a test hole was drilled to deteenrtime depth of the water table. The test hole was
drilled roughly halfway between the street and lthese. The water table at this test hole was
determined to be seven (7’) feet below the surfiogas also determined that the water table at
the manhole was nine (9) feet below the surface.

Richard painted the route of the sanitary sewes bm the ground to connect to the
manhole. It was then determined that in ordentmcathe water table the residential connection
would enter near the top of the manhole. Once engid manhole the residential connection
would then run vertically down the manhole to cartima to the county sewer line. In order to
enter near the top of the manhole, and avoid theerwtable, Richard calculated that the
residential sanitary sewer line would need to be hundred seventeen (217) feet long with a
drop of one-eight (1/8) inch per foot. This resufisa total drop of 2.26 feet over the total 217
feet run of the residential sanitary sewer linetithese calculations Richard determined that he
would enter the manhole just above the water tableight feet three and one half inches (8’
3Yy").

After determining the parameters for installatidnttee Residential sanitary sewer line
Richard came to the conclusion that he was unabléandle the roadway traffic control.
Primarily because of the roadway traffic controichard then decided that he needed to hire a
contractor to install his residential sanitary seluge. Because of Richard s past dealings and
conversations with Dominick, while he was Bobcaesaepresentative, Richard considered
hiring Paoli Services, Inc. Richard had Dominickneoto his home to discuss the potential work.
Dominick then performed a site inspection at Ridieproperty. Richard was present for this
site inspection. After the site inspection Dominigkd Richard discussed the location of the

sanitary sewer line, the depth of the water tadohel, the connection to the county sewer line. On



or about December 10, 2007 Richard signed a cantriic Paoli Services, Inc. to perform the
work.

The contraét specified an order of operation as to what waset@erformed. The first
thing that was to be performed was the work inrtieel and the connection to the County sewer
line. After the work in the roadway was done theitsaly sewer line was to be laid towards the
house. Paoli Services, Inc. performed the work @aerse, from the residence towards the
manholé®. Richard noticed the change in the constructiogusece on the first day of
construction when he exited his residence at t&) (@clock in the morning and saw Paoli
Services, Inc. digging near the house. Richard egoka Paoli Services, Inc. employee who
identified himself as a foreman in training abdustchange. Richard did not speak to Luigi, the
foreman, who was controlling the backhoe. Richatdhe work proceed. He did not stop Paoli
Services, Inc. employees from working.

In addition to changing the sequence of constracRaoli Services, Inc. determined it
could not enter near the top of the manhole becawseuld interfere with the ladder inside the
manhole. It was then determined that the connedtiothe county sewer line would be made
near the bottom of the manhole. Besides avoidieglddder the residential sanitary sewer line
could be horizontally connected to the county seliver, removing the need for the vertical
drop. A change was also made as to the route cfahitgary sewer line from the residence to the

manhole. The new route would remove a forty five) [@egree bend and take the pipe on a direct

22 See joint exhibit #1 “Once the roadwork is completed’s(thilicates to the court that this work should be done
first).

% Based on the testimony of Luigi Barlotti and John Evéyltiaere is no industry standard or custom in thie tyf
construction. A residential sanitary sewer line can eitheradsgrgj from the counter sanitary sewer towards the
residence or vice versa. The Court agrees with John Everbarom this matter in that it is a better business
practice to start from the street where most of the conflittsother utilities generally will be encountered.
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path to the manhole. A message was left on Richkaad5swering machine as to the new route
and depth of the pipe and new lines were paintetth@ground as to the new route.

In order for Richard’s sanitary sewer to conne@rrtbe bottom of the man hole the fall
per foot would need to be increased from one-gig&) inch to one-fourth (1/4) inch per foot.
This would result in a total fall of 4.52 feet ovbe entire two hundred seventeen (217) feet of
pipe. This would put the sanitary sewer line cheavithin the high water table. Richard did not
stop the construction at this point nor did he aohDominick about these changes. Richard did
tell the Paoli Services, Inc. employees on sité¢ thay were going to hit water sooner than
expected. The work proceeded normally until anaddetwas encountered. For this construction
there were two main obstacles that were encountered

The first major obstacle that was encountered wdlidging the trench was a thirty two
(32) inch storm drain owned by DelDOT. The stormidrwas punctured by a backhoe. This
damage resulted in having to remove a twenty (80) $ection of the storm drain pipe. This
obstacle was completely avoidable if 1tvas called to determine if there were underground
utilities in the construction zone. Neither Richaat Paoli Services, Inc. called 811 to determine
if there were any underground utilities in the patltonstruction.

The second major obstacle that was encounterednaag last twenty one (21) feet of
the installation of the sanitary sewer line whea®lPServices, Inc. encountered the high water
table. The last twenty one (21) feet included tloekwn the roadway.

According to work order No. 257% dated January 9, 2008, Paoli Services Inc. pumped

out the ground water from the trench and re-exeal/#ite trench due to the trench caving in.

24811 is the toll free number of Utilities Protection\Bees of Delmarva, commonly referred to as “Miss Utilities”
or “Miss the Utilities,” as required by 26 Del. C. §807.
% Joint exhibit #18.



Then on January 10, 15, 16, 22, 23, 24, and 258°2@&oli Services Inc. again pumped out the
ground water and re-excavated the trench due toneg cave-ins. Paoli Services Inc. did not
use a trench-box to shore the sides of the trenthar after January 24, 2088 Paoli Services
Inc. knew the depth of the water table and knewnghg the slope of the pipe from one-eight
(1/8) inch to one-fourth (1/4) inch per foot woulkekult in Paoli Services Inc. having to dig into
the water table.

One consequence of the repeated cave-ins of thehtreas that Richard’s neighbor’s
driveway partial collapsed due to the erosion & $oil on which the driveway was laid on.
Another consequence of the cave-ins was that theway was partially blocked to traffic and
there was an increase of dirt on the roadway.

On January 29, 2008 Dominick faxed Mike Graham efwi\Castle County, Department
of Special Services, Engineering & Environmentalvi®es Division, a requested construction
sequence in “dealing with getting the lateral itisthinto the existing manholé® Dominick
then faxed Mike Graham twice more with revised ¢atdion sequences on February 8 and 9,
2008.

Richard fired Paoli Services, Inc. and contractedhwBrandywine Construction
Company, Inc., “BCCI,” to finish completing the tasventy one (21) feet of the residential
sewer line and to repair DelDOT’s storm drain pipéter BCCI's involvement there were no
further incidents. BCCI’'s performed the followingti@ns to finish repairs and construction:
replaced a twenty (20) foot section of the thimyot(32) inch corrugated storm pipe, poured

concrete collars to seal the connections of thiacep storm pipe, ran twenty two (22) feet of six

%% Joint Exhibits #16 - 18.
%7 See joint exhibit #16 (the last item in the equipmentroolu
2 See joint Exhibit #2.
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(6) inch sanitary sewer pipe, replaced the sandsleennection to the manhole, and repaired the
roadway. The total of BCCI's repairs was invoicedsd9,251.56.

To date Mr. Frunzi has paid Paoli Services, Inetp4$0) dollars for its services and has
paid BCCI twelve thousand ($12,000) dollars fois#svices to complete the instant work.
1.  Discussion

This discussion will be broken down into the foliog sections: Release of Claims,
Storm Drain Liability, Breach of Contract, Attornéges, and Damages.

A. Release of Claims

At the start of the trial both parties stipulated¢leasing Megan E. Frunzi from any and
all claims related to this civil action. After titestimony of Richard G. Frunzi (“Richard”),
Richard released the claims of rent and storageyebagainst Paoli Services, Inc. (“Padht”)

B. Storm Drain Liability
The court finds both Richard and Paoli are equiidlgle for the damage to DelDOT’s

storm drain. The legislature has created a statiniderground Utility Damage Prevention and
Safety Act, with the stated purpose of...

Providing for the protection of the public healtidssafety, certain
procedures are necessary to assure that persofisrnpag

excavation [ ] operations know, prior to commencisgch

operations, of the presence or location of undenggloutilities in

the excavation [ ] area. Certain precautions masiaken to avoid
injuries and damage to [ | property, to avoid diien and

discontinuation of utility services to members loé¢ fpublic and to
promote safe operations during excavatior’] ]

Furthermore, the Legislature determined that thisshould be liberally constru&dUnder this

act Richard and Paoli are defined as “Perstfii'&ecause both Richard and Paoli intended to

% These two claims are listed in Counterclaim at §10(i) a0i¥i1
3026 Del.C. §801(a).

3126 Del.C. §801(b).

%226 Del.C. §802(10).

11



perform excavation work, with Paoli actually doitg work, they are both “Excavator’s” under
the act®. Since, Richard and Paoli are “Excavator’'s” unter Act both of them had a duty to
“ascertain the location and type of utility line¥.”

The legislature intended both Richard and Paokiawee this duty when it wrote “it shall
be the duty ofeach excavator.3> (emphasis added). If the Legislature had intenfiedone
Excavator to be able to delegate this duty thaistatould have only referred tme excavator,
or the primary excavator, othe delegated excavator. Because the statute does not say #is th
Court has determined that this duty of excavatoay not be delegated or contracted to another
party. For this reason the Court finds that botkhBrd and Paoli are equally liable for the
damage to the storm drain.

The Court also finds an alternative basis for vidmgh Richard and Paoli are equally
liable for the damage to the storm drain. Richaad b contractual duty to verify the existence
and location of any underground utilities or obkac Richard breached the contract in not
determining the location of any underground uéhti

Paoli also breached the contract. Based upon #tienteny of John Everhart, the Court
finds that it is a customary business practiceamdhdustry standard for an excavating company
to determine or verify what lies in the proposedemf excavation even when they have
contracted this out. As an excavating company V@lte (12) years Paoli should have been

aware of this practice and standard. At a minimuaoliPshould have verified that there was

nothing in the ground around their zone of consionc Paoli breached his contractual

3326 Del.C. §802(8).
%26 Del.C. §806(a)(3).
%26 Del.C. §806(a).
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obligations by not “display[ing] that degree of Iskir knowledge normally possessed by
members of their profession or trade in good stepdinder similar communitie$®

By a preponderance of the evideficthe court finds that both Richard and Paoli are
equally liable for the damage to the storm drapepi

C. Breach of Contract

To state a claim for a breach of contract one regttblish the following: (1) a contract
existed; (2) a Defendant breached the contractbidations; and (3) the breach resulted in
damages to the Plaintiff.

“If a contract is unambiguous, the Court cannotsoder extrinsic evidence to interpret
the intent of the parties, to vary the terms of ¢batract or to create an ambiguidyif there is
uncertainty in the meaning and application of tbetact [ | this court can consider the evidence
offered in order to arrive at a proper interpretatf contractual ternf”

The breach of contract claims will be discussedhgy Court in the following sections;
(1) The first one hundred ninety six (196) fee},t{& last twenty (21) feet.

1) The first one hundred ninety six (196) feet

For the first one hundred ninety six feet theradsdispute as to the fact that there was a
valid contract. The claim and cross claim are Biahard breached the contract because of non-
payment and Paoli breached the contract from nilawng the sequence as laid out in the

contract.

36 Eastern Electric & Heating v. Pike Creek Professional Center, 1987 WL 9610, *4 (Del. Super. Ct. 1987).
37 seeNeilson Business Equipment Center, Inc. v. Monteleone, 524 A.2d 1172 (Del. Super. Ct. 1987); ¥earwick
v. Addicks, 157 A.2d 205,206 (Del. Super. Ct. 1931).
38 VLIW Technology, LLC v. Hewlett-Packard Co. ST Microelectronics, Inc., 840 A.2d 606, 612 (Del. 2003).
jz seeEagle Indus,, Inc. v. DeVilbiss Health Care, Inc., 702 A.2d 1228, 1232 (Del. 1997).
Id.
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Paoli did not breach the contract when they stattesl excavation work near the
residence instead of near the manhole. This caastdtated ifNelson v. W. Hull & Family
Improvements that “[a}” “good faith attempt to perform a contta even if the attempted
performance does not precisely meet the contractaplirement, is considered complete if the
substantial purpose of the contract is accomplish&si the Court has found eatrlier, although it
is not ideal to start excavating at the residends not contrary to any professional standard
which the Court knows about. The Court also woutkerthat Richard did not try to mitigate this
breach by stopping the work or calling Paoli oneebdlecame aware of it on the first day of
constructior Richard did not try to mitigate this breach ofitact. Therefore, the Court finds
that Paoli did not breach the contract by perfogrilte excavation out of sequence.

The Court finds that Richard breached the contsgatot paying Paoli for the work that
was completed on this section of the contract. BEvBaoli had breached the contract they would
still be entitled to recover the value of the bén#fat was conferred upon RichdfdBy a
preponderance of the evidence presented the dndstthat Paoli correctly installed the first one
hundred and ninety six (196) feet of the residésgaver line, and Richard received this benefit.

The Court finds by a preponderance of the evidéinaeRichard is liable to Paoli for the
cost of the first one hundred ninety six (196) f&fethe residential sanitary sewer line.

2) The last twenty one (21) feet

For the last twenty one (21) feet the Court mustmieine if Paoli “displayed that degree
of skill or knowledge normally possessed by memlmdrsheir profession or trade in good

standing under similar communitie€ The Court finds that Paoli did not display eitaedegree

“1 Marcano v. Dendy, 2007 WL 1493792, *6 (Del. Com. PI. 2007) (citibgwe v. Bennett, 1994 WL 750378, *4
(Del. Super. Ct. 1994)).

“2|d. At *6 (citing Heitz v. Sayers, 32 Del. 207 (Del. Super. Ct. 1923).

“3 Eastern Electric & Heating v. Pike Creek Professional Center, 1987 WL 9610, *4 (Del. Super. Ct. 1987).

14



of skill or knowledge. Paoli knew of the high watable, knew that water was going to have to
be pumped, knew the high water table created thsilpitity for cave-ins, and did not take either
preventative or timely corrective action. Paoli diot promptly shore up the trench with a trench
box, did not take the preventative action of purggime ground water, and did not know how to
adequately address the situation once it occuilfied.Court finds that Paoli is liable for the last
twenty one (21) feet of the residential sewer line.

Richard, in addition to the breach of contract, aagied in the alternative that Paoli was
negligent in the excavation. For the reasons pusiyodiscussed the Court finds that Paoli was
negligent in the excavation, but only as it reldtethe last twenty one (21) feet.

D. Attorney’s Fees

After reviewing closing arguments submitted to theurt in this case the Court has
determined that no attorney’s fees shall be awatdedther party.

Richard on page nine (9) of his closing argumenings to two cases to argue for
attorney’s feeskramer v. American Pacific Corp., 1998 WL 442766 (Del. Super. Ct.1998) and
Isti Delaware, Inc. v. Townsend, 1993 WL 189467 (Del. Super. Ct. 1993). Richardasect in
that Kramer states “attorney’s fees have been deelun the category of special or consequential
damages.’Kramer at *2 (citinglsti Delaware at *6). Inltsi Delaware the Superior Court stated
“the special and/or consequential damages are thgsenses incurred in connection with the
transaction and enforcement of the contract.” At The Superior Court goes on to statger
alia, that inlts Delaware, the parties must have “contracted for liquidatiinages and the
consequential damages of attorney’s fees.Thk contract signed by Richard and Paoli does not

allow for Richard to recover for attorney’s feeseh if the court were to find that Richard could
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recover for attorney fees the Court would find that for his breach Paoli would not have had to
file suit, and Richard would not have incurred atey fees.

Richard is also seeking attorney fees for hisaggmtation by counsel in the lawsuit by
his neighbot* against both Richard and Paoli. The court doesberéieve it has the power to
award attorney’s fees for third party case in theeace of some authority. The two cases cited
by Richard are not analogous to this case and thartQleclines to liberally construe the
holdings beyond their import in these two cases.

The contract signed by Richard and Paoli doesvailaoli to recover attorney fees for an
action resulting from Richard’s breach of the caatr Here to, the Court would not be able to
award attorney fees to Paoli. But for Paoli’'s breatthe contract Richard would not have filed
suit and Paoli would not have incurred attornegfee

Based upon the preponderance of the evidencenees® this Court both parties shall
carry their own cost and attorney fees.

E. Damages

Damages for breach of a contract will be in an amb@ufficient to return the moving
party damaged to the position that the party wdwdde been in had the breach not occuifted.
The moving party, however, has the responsibilitproving damages as an essential element of
their claim by a preponderance of the evidefice.

As to the storm drain, the court is unable to deiee from the evidence submitted what
part of the work done by BCCI was for the last ttyeone (21) feet of the residential sanitary

sewer line and what was for the storm drain. Tlweegfthe court cannot by a preponderance of

* C.A. No. U408-09-103.

4> Meyer & Meyer, Inc. v. Brooks, 2009 WL 2778426, *3 (Del Com. PI. 2009) (citibglaware Limousine Service,
Inc. v. Royal Limousine Svc., 1991 LEXIS 130, *8 (Del. Super. Ct. 1992)).

% 1d. at *3.

16



the evidence award damages for this item. If tieeewvidence in the instant record, counsel shall
point to the same but the Court finds non at tinnefion.

As to the first one hundred ninety six (196) fekethe residential sanitary sewer line, the
Court will award an amount consisted with the wpekformed. The Court finds that 90.74%
of the work was done. Therefore, the court by g@nelerance of the evidence awards 90.74%
of the original contract price, $10,400, or $9,486as damages to Paoli Services, Inc.

As to the last twenty one (21) feet of the residérganitary sewer line, the court finds
that Richard Frunzi did not suffer any damages.hdg not paid any money to Paoli Services,
Inc. and therefore was not injured by their breatkhe contract in this section. Therefore, the
court cannot by a preponderance of the evidencedaslaamages for this item.

As to attorney’s fees the Court shall not awardey attorney’s fees. The Court has
determined in this trial record that both partilealscarry their own cost and attorney’s fees.

V.  Conclusion

For the reasons stated above, the Court awardetBlaintiff damages in the amount of
$9,436.96 plus pre-judgment and post-judgment ésteait the legal rate until satisfiedDél.C.
§2301et seq.

IT 1SSO ORDERED this 27" day of June, 2011

John K. Welch
Judge

cc: Ms. Tamu White, Chief Case Manager
Civil Division, CCP

" This value was calculated using the following equationedr feet completed / linear feet contracted for) x 100%,
or (196 ft/ 217 ft) x 100%

17



